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Assam Schedule VII : Form No. 132 

 
HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 
IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

6th March, 2017 

 

MONEY SUIT NO.5/2012 
 

Sri Rishik Saikia   ----- Plaintiff 

-Vs.- 

1. Health Secretary 

Govt. of Assam, Dispur, Assam     

2. The District Collector 

Sonitpur at Tezpur 

3. The Joint Director of Health Services cum 

Member Secretary, District Health Services, NRHM, 

Sonitpur, Assam 

4. The Superintendent of Kanaklata Civil Hospital, Tezpur 

Sonitpur at Tezpur 

5. The Deputy Superintendent of  

Chariduar 30- Bedded Rural Hospital,  

Sonitpur at Tezpur 

----- Defendants 

 

This suit for recovery of Rs.3,00,000/- (Rupees Three Lakhs Only) with interest thereon at 

the rate of Rs.9.5% p.a. from the date of filing of this suit till realization thereof.  

 

Counsel for Plaintiff :  

Counsel for Defendant  :  

 

JUDGMENT 

1) This is a suit for recovery of Rs.3,00,000/- (Rupees Three Lakhs Only) with 

interest thereon at the rate of Rs.9.5% p.a. from the date of filing of this suit till 

realization thereof.  

 



Page 2 of 14  

Case of the Plaintiff: 

2) The plaintiff claimed that he is a businessman & proprietor of Kalpana 

Tours and Travels. The defendant No.3 vides work order No.NRHM/S/DPMU/07-

08/1070 dated 11-01-2008 directed the plaintiff to supply 3 (three) Nos. of Tata 

Sumo/Maruti Van on hire to be utilized as ambulance for health institution of 

Sonitpur district & accordingly, the plaintiff supplied 2 (two) Tata Sumos bearing 

registration No.AS-12 E/0957 & AS-12C/0804. The vehicular service of the plaintiff 

was utilized from the month of January‟2008 to October‟2009 as per direction of the 

defendant No.3. The plaintiff received an amount of Rs.15,000/- (Rupees Fifteen 

Thousand only) for each vehicle total amounting to Rs.30,000/- (Rupees Thirty 

Thousand only) per month as hire charges of the vehicles from the defendant for 

the month of January‟2008 to December‟2008. Terms & condition No.3 clearly 

stated that the hired vehicles will be utilized as ambulance service for a period of 3 

years as per contract and the District Health Society will not be responsible for the 

said vehicles after the expiry of the term period.  

 

3) On 01-01-2009 the defendant No.3 most illegally issued and served one 

office letter to the plaintiff vide No. NRHM/DPMU/08-09/1946 duly signed by him 

wherein he cancelled the service of the said hired vehicles and accordingly cancelled 

the agreement. Being highly aggrieved with the said letter, an Advocate notice u/s 

80 CPC dated 20-01-2009 was issued by the counsel of the plaintiff and served to 

the defendant stating to set aside the said illegal order dated 01-01-2009 for 

cancellation of the service of the hired vehicles as ambulances. The defendant No.3 

replied to the said Advocate notice through an office letter vide No. 

NRHM/S/DPMU/08-09/288 dated 20-04-2009 wherein he admitted the said work 

order dated 11-01-2008 and the terms and conditions set forth in the said order. 

The defendant No.3 further stated that as per letter No.NRHM/District 

Correspondence/137/08-09/21109 -35 dated 12-12-2008 of Mission Director, 
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NRHM, Assam it was directed that hiring of ambulances should be stopped & the 

utilized fund be returned to the State Health Society. The defendant No.3 hence 

alleged that for such reason he had to cancel the order of hiring vehicles as 

ambulances. The defendant No.3 falsely alleged that no such agreement was 

executed with the plaintiff and asked the plaintiff to furnish a photo copy of the 

same as the said agreement is not traceable in the office of the defendant No.3.  

 

4) That though the said work order was cancelled the said vehicles of the 

plaintiff were been utilized by the defendant No.3 in different institutions situated 

within the jurisdiction of Sonitpur District till 31-10-2009 and most illegally 

withholding to make payment for the hire charges of the said vehicles from the 

month of January‟2009 to October‟2009 amounting to Rs.3,00,000/-. The plaintiff 

duly submitted bills on many occasions but no payment was ever made by the 

defendant No.3. Time and again the plaintiff went to take custody of the said 

vehicles with his claim for the said hire charges of Rs.3,00,000/- but he was 

intentionally avoided by the defendant No.3. That neither the defendant No.3 

released the vehicles of the plaintiff nor made any payment for hire charges. The 

Superintendent of Kanaklata Civil Hospital (defendant No.4) vide office order 

No.KCH/09/2298 dated 13-08-2009 directed the plaintiff to install oxygen cylinder in 

the said vehicle bearing registration No.AS-12 E/0957 which was being utilized as 

ambulances. That again the Deputy Superintendent of Chariduar 30 Bedded Rural 

Hospital (defendant No.5) dated on 19-01-2009 certified that the said vehicle 

bearing registration No.AS-12 C/0804 is utilized as Chariduar CHC. That though the 

said directions were issued by different wings of the Health Department of Govt. of 

Assam about utilizing of the said vehicles as ambulance no payment was released 

by the defendant No.3 for such utilization despite of repeated requests by the 

plaintiff.  
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5) The plaintiff finally had to take custody of the vehicles by force and 

requested the defendant No.3 to make payment of Rs.3,00,000/- (Rupees Three 

lakhs only) for utilization of the aforesaid vehicles from the month of January‟2009 

to October‟2009, but no payments were made. Thus, having no way out the plaintiff 

issued another Advocate Notice dated 23-05-2011 u/s 80 CPC. Though the 

defendants received the said advocate notice on 24-05-2011 the amount of 

Rs.3,00,000/- is yet to be paid. Thus, the present suit was filed with the following 

prayers:  

(a) Decree the suit for recovery of Rs.3,00,000/- (Rupees Three lakhs only);  

(b) Interest at the rate of 9.5% per annum on the decreetal amount from 

the date of the institution of the suit till realization thereof, and  

(c) Any other relief/s as the Court may deem fit and proper.  

 

Case of the Defendants: 

6) The defendants in their joint written statement claimed that there is no 

cause of action arose to file this suit against the defendants, that the suit is not 

maintainable under law in its present form & is time barred and hence, deserves to 

be dismissed. It was also claimed that the defendant No.2 is not a necessary party 

to this suit & therefore, suit is bad for misjoinder of parties. Defendants admitted 

usage of the two vehicles by defendant No.3 from the month of January‟2008 till 

31-10-2008 and that the plaintiff received an amount of Rs.15,000/- only per month 

for each of the said two vehicles excluding the driver‟s salary i.e. Rs.30,000/- per 

month for the use of said two vehicles upto December. It was claimed that the two 

vehicles were utilized by defendant No.3 upto the month of October‟2008 and not 

upto 31-10-2009 & the defendant No.3 has paid all due amount to the plaintiff.  

 

7) The defendant No.3 served a letter on 01-01-2009 to the plaintiff canceling 

the work order/ agreement dated 11-01-2008. The said letter/notice was legally 
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served as there was no need of use of private vehicle as ambulance because the 

State Office provided vehicles for ambulance to defendant No.3. Defendants denied 

receiving notice u/s 80 CPC dated 20-01-2009. When plaintiff took delivery of 

possession of the said two vehicles receiving full due payment, he has no right to 

claim hire charges as claimed without use of the said vehicle by the defendant No.3. 

As the defendant No.3 never used the said vehicle on and after 01-01-09 question 

of withholding payment of hire charges from the month of January to October, 

2009 does not arise.  

 

8) That defendant No.3 has no record in his custody to verify whether 

Superintendent of Kanaklata Civil Hospital, Tezpur or Deputy Superintendent of 

Chariduar 30 bedded Hospital, ever made any correspondence with the plaintiff or 

utilized any vehicle of the plaintiff. If such things happened, the plaintiff may file 

separate suit claiming any amount due from them. No notice dated 24-05-2011 was 

received by the defendants nor the defendants are liable to pay Rs.3,00,000/- to 

the plaintiff for hire charges as falsely claimed. Hence, prayed to dismiss the suit 

with cost.  

 

9) Upon perusal of the pleadings of both parties and hearing learned advocates 

of both sides, the following issues are settled:  

(1) Whether there is any cause of action?  

(2) Whether the suit is maintainable in its proper form?  

(3) Whether the suit is bad for non-joinder of necessary parties?  

(4) Whether the suit is barred by limitation?  

(5) Whether the order of cancellation of service vide office letter no. 

NRHM/DPMU/08-09/1946 dated 01-01-2009 is illegal and invalid?  

(6) Whether any of the vehicles of the plaintiff was utilized by the 

defendants or any of its wrings till 31-10-2009?  

(7) To what relief (s) the plaintiff is entitled to?  
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10) During trial, the plaintiff has examined two witnesses and exhibited certain 

documents to prove its case. The defendant, in spite of given ample opportunity, 

has failed to adduce any witnesses.  

 

DISCUSSION, DECISION AND REASONS THEREOF: 

11) I have carefully perused the evidence, oral and documentary, and the 

materials available on the case record. Heard argument of both sides. Now, let us 

examine the evidence on records to decide the case at hand.  

 

Issue No.1: Whether there is any cause of action? 

12) This issue was framed because the defendants challenged that there is no 

cause of action for the suit. Even though none of the parties forwarded any 

argument in this regard, this issue is discussed so that it doesn‟t become a point of 

contention on a future date. 

 

13) In Rajasthan High Court Advocate Association VS Union of India, AIR 2001 

SC 416 the expression „cause of action‟ was thoroughly discussed and it was 

observed that, “Every fact which is necessary to be proved, as distinguished from 

every piece of evidence which is necessary to prove each fact, comprises in cause 

of action.” In light of the meaning given to the expression „cause of action‟ and 

after close perusal of the pleadings and evidences it is clear that cause of action 

arose when the defendant no.3 terminated the usage of the vehicles of the plaintiff 

vide letter dated 11-01-2008. Plaintiff also claimed that his due payments for the 

period January‟2009 to October‟2009 amounting to Rs.3,00,000/- has also not been 

released. These allegations have been denied by the defendants and it is claimed 

that no amount is due for payment to the plaintiff. Therefore, it is seen that a cause 

of action exists & thus, issue no. 1 is settled in favour of the plaintiff.  
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Issue No.2: Whether the suit is maintainable in its proper form? &  

Issue No.3: Whether the suit is bad for non-joinder of necessary parties? 

14) Issue no.2 & 3 has been taken-up together as the maintainability of the suit 

was challenged by the defendants mainly on the ground that the suit is bad for 

non-joinder of necessary parties.  

 

15) Neither of the sides forwarded any argument on this issue, therefore, my 

discussion and decision is solely based on the materials available on record. A 

necessary party is one in whose absence an executable decree cannot be awarded. 

Perusal of the pleadings shows that the plaintiff has filed the suit for declaring the 

right, title & interest and cancellation three deeds. Initially the defendant no.1-3 

challenged the suit for non-joinder of defendant no.4 & 5. Thus, the plaintiff with 

Court‟s permission amended the plaint and included defendant no.4 & 5 as 

defendants. Hence, this being the situation, the original question of non-

maintainability of suit doesn‟t arise. Under the circumstances it is seen that the suit 

is not bad for non-joinder of necessary parties & that it is maintainable.  

 

16) Pertinent to mention that during argument the defendants has raised the 

objection to the maintainability if the suit on the ground that notice u/s 80 CPC not 

given by defendant no.4 & 5 was not served. To which, the ld. Counsel for the 

plaintiff argued that notice u/s 80 CPC is not required to be given to defendant no.4 

& 5 as they were summoned as per order of the Court. It was further prayed that 

the vehicle was given not to defendant no.4 & 5 but to defendant no.2 & defendant 

no.4 & 5 were impleaded because the other defendants had raised objection to 

their not being impleaded. Ld. Plaintiff counsel relied on the Division-Bench decision 

of Apex Court in   Ram Kumar v. State of Rajasthan, (2008) 10 SCC 73, wherein it 

was observed that in cases where a defendant has not passed any order as a public 

officer nor had the plaintiffs asked for setting aside any order passed by said 
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defendant as a public officer in respect of any act done in the discharge of his 

official duties but impleaded only on the ground, then notice u/s 80 CPC is not 

required. A case similar to the present suit was discussed by Hon‟ble Gauhati High 

Court in Manindra Chandra Paul Vs. State of Tripura & Ors., 2007 (3) GLT 300, 

wherein the Court observed that the concerned defendants are not necessary 

parties to the suit but only proper parties and had nothing to do with the payment 

or non-payment, and therefore, non-issuance of notice u/s 80 CPC doesn‟t make 

the suit not maintainable.   

 

17) As both sides have forwarded arguments regarding notice u/s 80 CPC to 

defendant no.4 & 5, hence, I am discussing the same here. However, legally 

speaking, the said objection cannot be accepted as its beyond pleading and was 

never raised by the defendant no.1-3 in their written-statement and defendant no.4 

& 5 never submitted their written-statement. Furthermore, as seen from the 

decisions cited by ld. Plaintiff counsel, defendant no.4 & 5 were impleaded as the 

defendant no.1-3 raised objection in their written-statement and they are proper 

parties only. Thus, notice u/s 80 CPC is not essentially required to be served on 

them as no relief has been sought from defendant no. 4 & 5. 

 

18) In view of the above discussions, issue Nos.2 & 3 is settled in favour of the 

plaintiff. 

 

Issue No.4: Whether the suit is barred by limitation? 

19) Issue no. 4 was raised by the defendants in the written-statement but 

during cross-examination of the plaintiff witnesses & during examination of the 

defense witnesses no evidence was led to establish this fact by the defense. 

Furthermore, during argument also these issues were not agitated by the ld. 

Defence counsel. Hence, it has to be presumed that the defense is not pursuing this 
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matter. Furthermore, after perusal of the pleadings and the materials available on 

record I fail to find that the suit is barred by limitation. Hence, issue no.4 is settled 

in favor of the plaintiff. 

 

Issue No.5: Whether the order of cancellation of service vide office letter 

no. NRHM/DPMU/08-09/1946 dated 01-01-2009 is illegal 

and invalid?  

20) Issue no.5 was framed as the plaintiff challenged that the order of 

cancellation of service dated 01-01-2009 is illegal and invalid. 

 

21) Perusal of record shows that Ext.1 is the Work Order to plaintiff by 

defendant no.3 & clause-3 of the letter mentions that the vehicle has been hired for 

3 years period. As could be understood from the documents submitted by the 

plaintiff, no formal agreement was entered into by the parties but the plaintiff 

delivered the vehicles for usage of the defendants based on the „Work Order‟ dated 

11-01-2008.  Thus, the question is, can a „Work Order‟ be considered as a contract. 

The term „Work Order‟ doesn‟t find definition in the Contract Act or other relevant 

Acts, however, its meaning can be interpreted from the different decisions of 

superior Courts. In the case of Mukund Limited v. Hindustan Petroleum Corporation 

Ltd., (2005) 2 Bom CR 21, the Court observed that, “……to constitute a binding 

contract the acceptance of the offer must be absolute and unqualified. Where the 

parties mutually agree that an express agreement is a precondition for a concluded 

contract, then, from the terms of the express agreement, it can be easily found out 

as to whether there is a concluded contract or not. However, where there is no 

such precondition of executing an express agreement and the parties decide to 

enter into a contract by correspondence, it becomes necessary to look into the 

entire correspondence as a whole to determine as to whether there is a concluded 

contract or not. Thus, the correspondence between the parties have to be analysed 

carefully to ascertain as to whether an offer has been absolutely and unconditionally 
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accepted so as to constitute a binding contract between the parties…… The 

agreement of parties as to the terms of a contract can be proved not only by their 

words but also by their conduct in accordance with the maxim-non refert an quis 

assensum suum praefert verbis, autrebus ipsis et factis-it matters not whether a 

man gives his assent by his words, or his acts and deeds.” 

 

22) In the present case, it is seen that based on the „Work Order‟ (Ext.1) the 

plaintiff supplied a Maruti Van & a Sumo and the defendants were utilizing the said 

vehicles for the purpose of ambulance and has also released the monthly rental for 

a period of time @ Rs.15,000/- as per clause-4 of the „Work Order‟. Thus, it is 

evident that the „Work Order‟ was in fact treated and accepted as an agreement by 

both sides and therefore becomes binding on both sides. Under such circumstances, 

the letter dated 01-01-2009 by the defendant no.3 becomes breach of contract as 

clause-3 of the „Work Order‟ hired the vehicles for a period of 3 years.  

 

23) In view of the above discussions, issue no.6 is settled in favour of the 

plaintiff. 

 

Issue No.6: Whether any of the vehicles of the plaintiff was utilized by 

the defendants or any of its wings till 31-10-2009?  

24) This issue was framed because the plaintiff claimed his vehicle bearing 

registration No.AS-12 E/0957 & No.AS-12 C/0804 was being utilized by Kanaklata 

Civil Hospital & Chariduar CHC respectively till Oct‟2009, and yet, the defendants 

have not made the payment for the period January‟2009 to October‟2009 

amounting to Rs.3,00,000/-. On the other hand, defendant no.1-3 denied that 

vehicles were utilized after Dec‟2008 and claimed that if defendant no.4 & 5 utilized 

the vehicle it is their liability and not that of defendant no.1-3. 
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25) Perusal of the evidences of plaintiff witnesses shows that they have 

supported the claim of the plaintiff in the plaint. Even though PWs were cross-

examined & suggestions were given by Asst. Govt. Pleader that they were not 

telling true facts, however, plaintiff witnesses evidence couldn‟t be shaken and they 

stood stoic by their evidence. PW1 was cross-examined to the fact whether he has 

any document showing that AS-12E-0957 & AS–12C-0804 was given to the Health 

Department, to which the PW1 answered in the negative. This line of cross-

examination made me go back to the written-statement of defendant no.1-3 and it 

is seen that at para-8 of the written-statement had admitted usage of the vehicle 

but has claimed its usage only till Oct‟2008. Thus, there is no denial of the fact that 

in fact the defendants has utilized vehicle no. No.AS-12E-0957 & AS-12C-0804. 

 

26) Furthermore, the plaintiff as PW1, exhibited the Office letter from defendant 

No.4 dated 13-08-2009 asking the plaintiff to install Oxygen cylinder in the 

ambulance No.AS-12E-0957. PW1 also exhibited as Ext.6 & 7, the Certificates 

issued by the defendant No.5 dated 19-01-2009 & 03-11-2009 respectively wherein 

it was mentioned that ambulance bearing registration no.AS-12C-0804 is being 

utilized by Chariduar Rural Hospital. PW1 also exhibited the Certificate issued by the 

defendant No.4 (Ext.8) stating that ambulance No.AS-12E-0957 has been utilized by 

Kanaklata Civil Hospital till 31-10-2009. The ld. Counsel for the defendants didn‟t 

make a single cross-examination or suggestion that these documents are false or 

incorrect. Hence, it is deemed to be presumed to be correct. 

 

27) As to the argument raised by defendant nos.1-3 that the due, if any, should 

be collected from defendant no.4 & 5 as they have utilized the vehicles despite the 

fact work order was cancelled is not sustainable as defendant no.4 & 5 is an organ 

of the other defendants and utilized as per their direction. If the defendant no.1-3 

had a change of heart regarding the work order than it was duty of defendant no.1-
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3 to inform defendant no.4 & 5. As it appears from the record, no such 

communication was ever made by defendant no.1-3 to defendant no.4 & 5. 

Furthermore, defendant no.4 & 5 utilized the vehicles not for personal usage but for 

the Health Institution they were employed under. 

 

28) In view of the above discussions, issue no.6 is settled in favour of the 

plaintiff & held that vehicle No.AS-12E-0957 is being utilized by defendant no.4 as 

ambulance & defendant No.5 was utilizing the ambulance bearing registration 

no.AS-12C-0804 till 31-10-2009. 

 

Issue No.7: To what relief (s) the plaintiff is entitled to? 

29) Considering the fact that in issue no.6 it has been held vehicles of the 

plaintiff was utilized by the defendants till 31-10-2009, hence, plaintiff is decree for 

recovery of Rs.3,00,000/- (Rupees Three Lakhs) from the defendants. The plaintiff 

is also entitled for recovery of interest @ 9.5% per annum on the decreetal amount 

from filing of the suit till date of decree & @ 6% on the decreetal amount from date 

of decree till realization.  

 

30) Though issue no.5 was settled in favour of the plaintiff and held that the 

rescinding of the work order was breach of contract between the parties, however, 

the contract didn‟t have any clause regarding its fate in case of breach and neither 

did the plaintiff sought any relief regarding the same, hence, no further order 

regarding the same is passed.  

 

ORDER 

31) THE suit is decreed in favour of the plaintiff holding that the plaintiff is 

entitled to decree for recovery of Rs.3,00,000/- (Rupees Three Lakhs) from the 

defendants. The plaintiff is also entitled for recovery of interest @ 9.5% per annum 
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on the decreetal amount from filing of the suit till date of decree & @ 6% on the 

decreetal amount from date of decree till realization. The defendants will also bear 

the cost of the suit. Prepare a decree accordingly. 

 

 Given under my hand & seal of the Court on the 6th of March‟2017. 

 

 

 

(Munmun B.Sarma) 

Civil Judge 

              Tezpur, Sonitpur 

 

Dictated and corrected by me. 

 

 

(Munmun B.Sarma) 

Civil Judge 

Tezpur, Sonitpur 

 

 

 

Dictation taken and transcribed be me: 

 

        

(J. K Muru) 

Steno. 
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APPENDIX 

 

Plaintiff Witnesses: 

1) PW-1: Sri Rishik Saikia 

2) PW-2 Dipankar Baruah 

 

Plaintiff Exhibits:  

i. Ext.1 – Works Order  

ii. Ext.1(1), 2(1) & 4(1)– Signature of Joint Director of Health Services 

iii. Ext.2 – Office letter of cancellation of hiring of ambulance 

iv. Ext.3 – Office copy of Advocate‟s Notice 

v. Ext.3(1) to 3(4) – Signatures of plaintiff‟s counsel 

vi. Ext.4 – Reply of the said Advocate‟s Notice  

vii. Ext.5 – Office letter of the defendant No.4 for Oxygen cylinder installation  

viii. Ext.5(1) & 8(1)– Signature of defendant No.4 

ix. Ext.6 & 7 – Certificate issued by the defendant No.5 

x. Ext.6(1) & 7(1)– Signatures defendant No.5 

xi. Ext.8 – Certificate issued by the defendant No.4 

xii. Ext.9 – Office copy of Advocate‟s Notice u/s 80 CPC 

xiii. Ext.9(1) to 9(4) – Signatures of plaintiff‟s counsel 

xiv. Ext.10(1) to 10(3) – Postal receipt regarding said notice 

xv. Ext.11 – Delivery report of said Advocate‟s Notice to defendant No.2 

xvi. Ext.11(1) & 12(1) – Signature of Post Master 

xvii. Ext.12 – Delivery report of said Advocate‟s Notice to defendant No.3 

xviii. Ext.13 – Acknowledgment card about service of notice to defendant No.1 

xix. Ext.13(1)– Signature of In-charge of said defendant  

xx. Ext.14 – Acknowledgment card of defendant No.3 

 

Defendant Witnesses: None 

 

Defendant Exhibits: None 

(Munmun B.Sarma) 

Civil Judge 

           Tezpur, Sonitpur 


